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THRE COMPTROLLER OORNERAL
NDE THE UNITED STATES
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. €. B~192923 DATE: .y 27‘ 1g(a
MATTER OF: Sace Corporation

DIGEST:

Questicn of whether bidder is manufacturer

or regular dealer under Walsh-Healey Act is
for deturmination by contracting agency sub-
ject to review by Secretary of Labor. I
bidder js small business concern ard contract-
ing officer has cetermined that it i< not a
manufacturer or reigular dealer, matter nust
be referred to SBA ror review under section
501 of P.L. 95-89, 91 Stat, 553, 5¢2. SBA may
either ceértify qma‘l business to be eligible
or fcrward matt2r to Secretary of Yabor for
final disposition. Thus, GAO will not con--
sider such matters.

Sace Corporation (Sace) protests award to any
other firm under request for propoeals (RFP) DAAEO7-
'f!i—R-A—lS‘l,I issued by rhe D2partmen:t of the Army.
Sace contends that lt submitted the low responsive
offer but that tiie”’ procuring agericy has stated that
its firm is *nelxgxble :for awaid on the qrouud« that

-Sace does. not meet ‘the criteria of Armed Seri-ides
Procurement Regulation ‘ASPR) section 12 (197 ed.),

part 6, which implements the Walsh-Healey Pubiic
Contracts Act, 41 U.S.C, § 835-45 (1970). The con-
tracting officer, by letter dated Septemher 20,

1978, advised Sace that the firm did not qualifu as
a regular dealer as required by the Walsh-Healey Act.
Counsel for Sace requests that no award be made until
our Office or the other appropriate agency renders

a decision in this matter.

Our Office has c0ns1stent1y held that the question
of whether a bidder is a manufacturer or regular dealer
is for consideration under the Walsh-Healey Act. The
responsibility for such determination rests in the
first instance with the contracting agency and is sub-
ject to final review by the Secretary of Labor. In
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the event that the bidder is a small business c¢nacern
and the conttacting officer has determired it to Le
inelighle because it is not a manufacturer or regular
dealer under thz Walsh-Healey Act, section 501 of P.L.
95-£9, 9) Stat. 553, 562, amending section 8(b) of the
Small Busi.lezs Act of 1958, requires that the matter
be referriid to the Small Business Administration for
review. The Small Buslness Administration may either
certify the small business concern to be eligible for
award or forward the matter to the Secretary of liabor
for final dispasition. See M&S Products Corporation,
B-191614, April 21; 1978, 78-1 CPD 311; Kings Point
Manufacturxgg Company, Inc. B~191452, April 19, 1978,
78-~1 CPD 304,

accordingly, we must decline to consider the
protest.

/’ Z
Paul G. Dnmblxng
General Counsel





